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Honor able Robert L. Hyder: 

bill now under consideration by the General 
Assembly. Should the contract for this ad
dition be awarded by the State Highway Com
mis s.ion or by the Board of Public Buildings 1 
or both? 

112 . Under subsection 4 of Section 30 of 
Article IV of the Constitution of 1945, the 
Commission is empowered to acquire buildings 
necessary for the construction and maintenance 
of the state highway system. The State High
way Commission has al ways assumeq that such 
buildings are not public buildings and are 
under the exclusive ownership and control of 
the State through the Highway Commission. In 
the past; the Missouri State Highway Commis
sion by contract6 provided for the build
ings necessary for the operations of the State 
Highway Patrol which is under the general super
vision of the Missouri State Highway Commission 
and whose salaries are paid f'rom the State Road 
Fund, which under the Constitution, is under 
the control of the Commission. Recently, the 
Commission has authorized the construction of 
a warehouse for the use of the Patrol at the 
office in Cole County situated approximatel y 
five miles south of Jefferson City on Highway 
63. The Comptroller has suggested that this 
building would be under the jurisdiction of 
the Board of Public Buildings and that any con
tract for sarae must necessarily be l et by that 
Board., Section 8 .010 gives the Board general 
supervision and charge of the public property 
of the State at the Seat of Government and this 
property 'is wei'1oiitside Jefferson City as · 
above stated. Is it necessary under the above 
circumstances that the Board of Public Build
ings let the contract for the construction of 
this warehouse or must the expenditure be ap
proved by it in order that pa:rment may be 
made from State Road Funds for that purpose? 

"Your answers to the foregoing questions 
at your earliest convenience will be appre
ciated as. the contract for the construction 
of the Patrol warehouse has been let by the 
Sta te Highlrtay C ommission.l' 

The Missouri State Highway Commission is pl aced 
in charge of the Department of Highways by Article IV, 
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Honorable Robert L. Hyder: 

Section 29 of the Missouri Constitution~ 1945. 

Section 226.020, RSMo 1949. vests the State Hi ghwa-y 
Commission with powers and duties specified in Chapters 226 
and 227, RSMo 1949, and all powers necessary and proper to 
enable the Coram!ssion or any of i ts officers or empl oyees 
to carr,r out fully and effectively all of the purposes of 
the aforesaid chapters . 

Article IV , Section 30 , . . Constitution of Missouri, 
1945, deals with the source and appli cat ion of highway funds 
as follows: 

"See. 30 . Source and Application of Hi ghway 
Funds .--For the purpose of constructing and 
maintaining an adequate system of connected 
s tate highways all state revenue derived from 
highway users as an incident to their use or 
right to use the highways of the state , in
eluding all state license fees and taxes upon 
motor vehicles, trailers , and motor vehicle 
fue l s , and upon, with respect to , or on the 
privilege of the manufaetu.re , receipt, storage , 
distribution, sale or use thereof (excepting 
the sales tax on motor vehicles and trailers, 
and all property taxes ,) less the cost , {1) 
of ·collection the r eof , {2) of maintaining 
the comrn.ission, ()) of maintaining the high
way department , (4) of any workmen' s compen
sation, (5 ) of the share of the highway de
partment in any retirement program f or state 
empl oyees as may be provided by law, ( 6) and 
of administering and enforcing any state · 
motor vehicl e l aws or traffic regulations , 
shall be credited to a special fund and 
stand appropria ted without l egislati ve. action 
for the following purposes , and no other: 

uFirst, to the payment ofr the princiral and 
interest, on any outstanding state road bonds . 

"Second, any balance in excess of the amount 
necessary to mee t the payment of the princi pal 
and inte·rest of any state road bonds fer the 
next succeeding twelve months shall be credit
ed to the state road fund and shall be expend
ed under the supervision and direction of the 
commission for the following purposes: 
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Honorable Robert t . Hyder: 

"(4) 1£ acquire materials, equipment ~ 
buildings necessary ~ ~ purposes 
herein d·escribed ~ 

" ( 5 ) For such other purposes and contin
gencies relating and appertaining to 
the construction and maintenance of 
such highways and bridges as the com
mission may deem necessary and proper." 

(Underscoring ours .) 

Section 8.020 1 RSMo 1949, provides for the appoint
ment of a Director of Public Buildings . Among the statutory 
duties of the Director of Public Buildings is the duty to 
serve as advisor and consultant to department heads in super
vising construction and maintenance of buildings . Section 
8.070, RSMo 1949, reads as follows : 

"8 .070. To serve as consultant to de
partment beads on construction and main
tenance of buildings.--Tbe director shall 
serVe as an advisor and consultant to all 
department heads !!! Obtaining architectural 
plans, letting contracts , supervising ~
struction, purchase ~~estate, inspec
!!.2!! .!!!1!! maint~nance Qf. buildings. No £.2.!1• 
tracts shall B!_ l et ~ repair, rehabili ta .. 
1!.2D.~ 2r. cons truCtron 2£_· buildings, without 
approval £t ~director, and n9 claim for 
repair, construction or rehabilitation pro
jects under contract shall be accepted for 
payment by the state without approval by 
the director; provided, that there is ex
cepted herefrom the design, architectural 
services , construction, repair, alteration 
or rehabilitation of all laboratories, 
libraries, classrooms , technical buildings 
used for teaching purposes , and those build
ings or utilities serving such educational 
units , and any building or teaching un1 t 
wholly or in p1.rt from funds other than 
state appropriations ~" 

(Underscoring ours .) 
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Honorable Robert L. Hyder: 

The Director is enjoined by Section 8 ;.100, RSMo 
1949, to preserve public property from injury, as foll ows: 

"8.100 . Directors hall preserve public 
property from injury.--The director shall 
preserve from waste and daraage all public 
property at the seat of government and 
prevent injuries and encroachments there-
on. He shall deposit in a place of safety 
all public property of a movable or perish
able nature end preserve the same from dec·ay 
or loss.n 

The Director is required to superintend repairs of 
certain public buildi~s as follows: 

"8 . 120 . . Shall superintend repairs .--He 
shall .contract f2.I and superintend the 
repairs and construction of any public 
buildings or improvements that may be 
required, by law_ ll the seat 91. govern
~, !hen no other person or officer is 
directed to do the same." 

(Underscoring ours .) 

"226.110. State highway building the 
official residence of the state highway 
commission~-meintenance and repair in 
charge of board of public buildings.--
The state highway building shaj.l co~ti
tute the official residence of the state 
highway commission. ~ building shall 
under the charge and control of the board 
£! publiC buildingi;· which ~~irected ~ 
.empowered J?.Q. J2roVide ~~proper mainte
nance ~ repair .2f .!ili buildings , and to 
preserve the same from \Vas te and damage 
from fire and other ·causes . ~c. -l(- ·n·." 

(Underscoring ours .) 

There appears a possible conflict in the authority 
of the Board of Public Buildings and its Director; with 
the State Highway Commission, in the construction, repair 
and maintenance of buil dings used by the High\vay Commissl on. 
To reconcile any discrepancy all statutes and constitutional 
provisions must be considered in pari materia. 
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Honorable Robert L.Hyder: 

It should be observed that Article IV 1 Section 30 , 
Subsection <4> authorizes the Co:rmnission to expend from 
state ~ funds money to acquire buildings necessary for 
the purposes described in subparagraphs (l)t (2), (J ), <4> 
and (5). That section is the only constitutional provision 
for construction of buildings by the Highway Commission. 

The purposes described in the above~ment~oned sub~ 
paragraphs are to build and maintain roads , bridges and 
tunnels . 

The Legislature has seen fit to create the Board 
of Publie .Buildings and provide- for a Director thereof , in 
order · to have the state buildings under a single head . The 
purpose in creating this Board was to provide for an orderly 
plan for ascertaining ~hat buildings are needed by the State, 
in what order of urgency such buildings are needed, de tar
mine what repairs and maintenance are necessary -and desir
able to maintain such buildings , and to secure for the St~te 
the benefits of economy and efficiency which accrue from an 
integrated plan for construction and repair of public build
ings. 

That the Legislature has the ·povTer to enact legis
l ation regulating the exercise of a constitutional right 
is well- settled. · The Supreme Court in State ex rel . Randolph 
County vs. Walden, 357 r.to. 167, l.e.· 176, 1771 stated that 
rule: 

"However, it does not follow from our 
ruling that the constitutional provi• · 
sion is self-enforcing that the General 
Assembly did not have the power to en-
act l egislation providing reasonable 
regulations for the exercise of the right 
by prescribing the practice to be . pursued 
in its enforcement. Such legislation may 
be enacted as \'lill facilitate operation. 
prescribe · a practice to be used for en
forcement, provide a convenient remedy 
for the protection of the right secured 
or the determination thereof , or place 
reasonable safeguards around the exercise 
of the right. Cooley's Constitutional 
Limitations , (7 th Ed.) p . 122, (8th Ed.) 
pages 1701 171, Barker v . St. Louis Gounty, 
340 Mo . 9ts6 , 104 s .w. (2d) 371, 376, 
Tremayne v . City of St. · Louis , 320 Mo . 
120, 132, 6 s . V! . (2d) 935, State ·ex rel . 
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Honorable Robert L. Hyder : 

Elsas v . Workmen ' s Compensation Commis 
sion, 318 Mo. 1004, 2 s.w. (2d} 796, 
Warner et al . v . Kenny , 165 Pac . (2d} 
(Cal.} 889, Chesney v. Byram, 101 Pac . 
(2d) (C al .} 1106, Sampl es v . Grady, 182 
s .~. (2d} (Ark,),875, 16 c . J . s . Const. 
Law1 P• 99, 11 Am. Juris. Const. Law, 
p . b94· " . 

Since Section 8 .120 requires that contracts be 
made by the Director of Pub1ic ·Buildings only for build
ings at the ~ 2! gover.nmant , it is necessary to .deter
mine whether Patrol narehouse is at the "seat of govern
ment . " 

No definition can be found of the term, but 1 t is 
reasonable t6 assume ~he Legislature intended that both 
the geographical location of the building in question, 
and the purpose for which it was to be used, were both 
to be considered in determining whether said building 
was at the seat of government . Your office has inf'ormed 
me that the proposed Patrol warehouse is to be located 
on a state highway approximately five miles from Jefferson 
City. You have. further indicated that the w~ehouse is to 
be used to store radio and other electronic r~pair equip
ment and that Troop "Fu is to maintain a central repair 
shop for Highway Patrol radio and eloc tronic equipment. 
It is obvious tha t t~ proposed building will not be ~th
in the city 11m1 ts or in the contiguous metropolitan area 
of Jefferson City. Thus , from the geographical s t andpoint 
the proposed warehouse is not at the seat of government . 
The proposed function of the building is not closely re 
l ated to the functions of the general headquarters of the 
Patrol , but instead, is a mere incidental to the over-all 
s upervision and operation of the Patrol. Thus . from the 
standpoint of usage , the building is not at the seat of 
gove rnment. 

Thus 1 the Highway Commission building being under 
the control of the Director of Public Buildings • all con
tracts for repairs and additions should be let by the 
Director pursuant to Section 8.120 . However, the Patrol 
warehouse not being "at tbe seat of governmentn does not 
fall within the provisions of Section 8. 120, but the con
tract must nevertheless be approved by the Dire~tor in 
accordance with Section 8. 0701 · supra~ 
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Honorabl e Robert L. Hyder : 

CONCLUSIOll 

I t is , ther~fore , the opinion of this office 
tb.n t t he contract for the contemplated addition t o 
the State Highway Commission building should be a\'Tard
ed by the Director of Pablic Buildings , but that the 
contract for the contemplated State Hi ghway Patrol ware~ 
house need not be awarded by the Direc t or of Public 
Buildings , but it must nevertheless bo approved by him. 

The foregoing opinion, which I hereby approve , 
\7as prepared by my Assistant , Mr . Paul In-cGhee . 

PMcG :ir k 

0 

Yours very truly, 

JOHN ?,! • DALTON 
Attorney General 
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